STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

SIERRA CLUB,

Petitloner,
OGC Case No. 08-2157
VS, : Draft Alr Permit No. PSD-FL-375
: Project No. 1070025-005-AC
SEMINOLE ELECTRIC COOPERATIVE, INC, ‘
and STATE OF FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,

Respondents.
/

ORDER DISMISSING PETITION WITH LEAVE TO AMEND

On October 16, 2006 the Department of Envi;qnmental Protection (Department)
received the attached Motion For Enlargement of Time and Petitioh for Administrative Hearing
(Petition) from the Sierra Club (Petitioner). The Petition requests an extension of time to file a
petition for administrative hearing on the Department's decision to issue Permit No. 1070025-
005-AC / PSD-FL-375 (permit) to Seminole. Electric Cooperative, Inc., for its facility in Putnam

County, Florida, and challenges the Department’s decision to issue the pérmit.

Notice of the Department’s action was published in the Palatka Daily News on—
September 8, 2006. Rule 62-110.106(3), Florida Administrative Code (F.A.C.), and the public
notice require that persons whose substantial interests are affected by the agency's decision
muét file a petition for an administrati\)e determination (hearing) in the Department's Office of
General Counsel within 14 days of publication of notice or receipt of notice, whichever occurs
first. Rule 62-110.106(3)(b), F.A.C., provides that the failure to file é petition within the
applicable time period constitutes a waiver of any right to request an administrative proceedihg
under Chapter 120, Florida Statutes. The petitioner failed to timely file a petition for

~ administrative proceeding. The Petitioner’s failure to timely file the Petition in this proceeding
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constitutes such a waiver of their right to request an administrative proceeding under Chapter
120. F.S.

The petitioner has not shown in the Petition any basis for excusable neglect.

- Furthermore, Petitioner admits in the Petition, in paragraph 21, that the.Petitioner had spoken
with a representative of the Department on September 5, 2008, on which date Petitioner was
advised that the Department had sent a Notice of Intent to Issue Air Permit for Seminole Unit 3
to Seminole. Petitioner further states that it has 105 members in Putnam County, and 520_
members in St. Johns County. The public notice was published in the Palatka Daily News,
which is circulated in Putnam and St. Johns Counties, on September 8, 20086.

Therefore, the Petition must be dismissed as required by Section 120.569(2)(c), FS

IT IS THEREFORE ORDERED:

A. The Petition is DISMISSED as being untimely filed. This dismi#sal is without
prejudice to the Petitioner filing an amended petition showing why the Petition dismissed in this
order should be considered timely.

B. The Motion for Enlargement of time is DENIED for failure to show cause for
excusable neglect.

C. Any amended petition must be ﬁled (received) in the Office of General Counsel,
Department of Environmental Protection, 3900 Commonwealth Bbulevard, Mail Station 35,
Tallahassee, Florida 32399-3000, no later than the fifteenth day after the date of this order.

D. This order cohstitutes final agency action of the Department, unless a timely
amended petition is filed in compliance with this order. |

Any party to this proceeding has the right to éeek judicial review of this order under
Section 120.68, Florida Statutes, by the filing of a notice of appeal under Rules 9.110 and

9.190, Florida Rules of Appellate Procedure, with the clerk of the Department in the Office of

General Counsel, 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida




32399-3000, and by filing a copy of the notice of appeal accompanied by the applicable filing
fees with the appropriate district court of appeal. The notice of appeal must be filed within thirty
days after this order:is filed with the clerk of the Department.
, st Ochec ) :
DONE AND ORDERED this Zl day of-Nevemtrer, 2008, in Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Gﬁom{ M. MUNSON

General Counsel

3900 Commonwealth Boulevard
Mail Station 35 .
Tallahassese, Florida 32399-3000

FILED on this date, pursuant to §120.52 Florida Statutes,
with the designated Department Clerk, receipt of which is

hereby acknowledged.
Q%M"— 1o)31)oc
. CLERK Date




CERTIFICATE OF SERVICE _
| HEREBY CEPTIFY that a true and correct copy of the foregoing has been furnished via U.S.

Mail this3/ " day of October, 2008, to:

Kristin Henry

Joanne Spalding

Sierra Club

85 Second Street, 2™ Floor
San Francisco, CA 94115

David Guest

Monica Reimer

Earthjustice

111 South Martin Luther King Jr. Boulevard
Tallahassee, FL 32301

James R. Frauen

Project Director, SGS-3 -
Seminole Electric Cooperative, Inc.
16313 North Dale Mabry

Tampa, FL 33618

Jim Alves

Robert Manning

Hopping Green & Sams, P.A.
Post Office Box 6526
Tallahassee, FL. 32314

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

. , Assistant General Counsel
3900 Commonwealth Boulevard - MS 35 .
Tallahassee, Florida 32399-3000

850-245-2288 facsimile 850-245-2302
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STATE OF FLORIDA i h
DEPARTMENT OF ENVIRONMENTAL PROTECTI ‘ in 0cT 16 2006
SIERRA CLUB, -
| . A0TECT
DT i DRk
Petitioner,
V. _ Casc No.:
FDEP File No. 1070025-005-AC
STATE OF FLORIDA DEPARTMENT (PSD-FL-375)
OF ENVIRONMENTAL PROTECTION
And
SEMINOLE ELECTRIC COOPERATIVE, INC,
Respondents. -
/

SIERRA CLURB’S MOTI OR ENLARGMENT OF TIME
AND PETITION FOR ADM!_H!&I:M:[VE IIFAR[N(‘

( Petitioner, Sierra Club, a non-profit corporation, on behalf of its more than 33,000

Florida membery, hcrt;by files this Motion for Enlargement of Time and Pctition for
Administrative I-Iéariﬂg challenging the Florida Department of Environmental
Protection’s (“DEP™) Inteat to Issuc Alr Permit for Permit No, 1070025-005-AC (PSD-
FL-375) (“Drufl Permit”) to Seminole Electric Cooperative, Inc. (“Scminole™. The Air
_ Permit would allow the construction of & seven hundred fifty (750) megawatt pulverized
coal-ired supercritial steam genersting it (“Seminole 37) af the exlsting Seminole
Generating Station, 890 Nerth U.S, Highway 17, approximately seven miles north of
Palatka, in Putnam County, Florida, As grounds for this Enlargement of Time and
Admlnistrative Hearing, the Sicrra Club stntcs.
1. The Sierra Club isa non-proﬁt corporation with over 750, 000 members,

The Sierra Club's Florida Chapter has over 33,000 members, with 105 and 520 members
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in Putnum and St. Johns Counties, respectively. The Sierra Club’s Florida offices are
located at 111 Second Avenue NLE., St, Petersburg, Florida 33701, The Sierra Club has
its national headquarters at 85 Second Street, Second Floor, San Francisco, California,
94105.

2, The DEP is the permitting autherity in this proceeding and has its offices
located at 111 S, Magnolia Drivé, Suite 4, Talluhassee, Florida 32301, (The mailing |
addrc'ss for the DIZP’s Bureau of Air Regulation is 2600 Blair Stone Road, MS #5505,
Tallahassee, Florida, 32399-2400.)

3.°  Petitioners arc rcptcscntcd in this proceeding by David Guest,
Earthjustice, 111 South Martin Luther King Jr. Boulevard, Tallahassee, Florida 32301,
(850) 681-0031, (850) 681-0020 (fassimile).

4, Seminole Electric Cooperative, Inc,, has its officcs located at 16313 North

* Dale Mabry, Tampa, Florids, 33618,
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5. The Florida Chapter of the AS ierra Club hus over 33,000 members, with
105 and 520 members In Putnam and St. Johns Countics, respectively. Many Sierra Club
members arc Florida citizens wha live in the arca that will be adversely affected by
Seminole 3, and whose praperty, recreational, acsthetic, business und/or environmental
Intcrests will be harmed. The Sicrra Club and its members therefore have a substaatial
interest in this procceding, | ‘

6. A substantial number of Sierra Club members own property in the region
that will be affected by air pollution from Seminole 3. Alr pollution fwm’ Seminole 3

will adverscly affect the rigitts of Sierra Club members to use and enjoy their property.
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[ | As ucknowledped by the Public Notice of Lntent to Issue Air Permit, the

Permit would authorize the emissions of particnlate matter (PM), carbon monoxide (CO),

- volatile organie compounds (VOCs), und Nuorides (HF) in quantities that exceed tﬁc
levels that the State of Florida has established as signifcant under its Prevention of
Significunt Deteriornﬁon (PSD) regulations. In addition, Seminale 3 will emit sulfur
dioxide (S03), éulﬁn‘i’c acid mist (SAM), nitrogen oxides (NO,) and mercury (1g), all
pollutants that are harmful to humen health and the cavironment. Draft Permit, p. 8 |
‘The substantial interests of tho Sicrra Club’s Florida members, purticulurly those in the
vicinity of the Scminole Generaling Smﬂon, will be affected by these harmful emfssions
from Seminole 3, | | .

8. The cmissions limits in the Draft Permil rely on crroncous and incomplete
technical information, as well as incorrect legal analysis. These crrors and omissions will
auow Seminale ta cmit excess harmfiul aie pollutants, adversely affecting the intereats of
Sierra Club members. |

9, Slerra Club members use and enjoy the outdoors thruughoﬁt the state of
Florida, including areas that will be affeeted by pollution from Seminele 3, for outdoor
recreation and scientific study of varjous kinds, includfng nature study, bird-watching,
phatography, bnckpaéklug. camping, solitude, and a vnncty of other uctivities,

10.  Asconfirmed by Seminole’s Air Permit Application, three Class I arcas _'
are located within 200 kilometers of Seminole 3: the Okefenokee, Wolf lslénd, n;id
Chnssahowit;ka National Wilderness Arcas (‘NWAT). Seminole Api:lication at 59, The
nearest Class T arca Is the Okefeniokee National Wildlife Area, which includes the
Okefenokee Wildlife Refuge within its borders, located appmximatcly 108 kilomecters
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north of the Seminale Generating Station. The Chassahowitzka Natlonal Wildlife Rcﬁ:é,c
is located 137 kilometers to the southenst of the Seminole Generating Station, and the
Wolf Tsland National Wildlife Refuge is located 186 kilometers to the north, Sierra Club
members use these Clasy T arens for outdoar recreation and scientific study of various
kinds,

| 11.  The emissions from the proposed unit will degrade regionel air quality.
The air in a region has limi md carrying capacity, dcflned as the increment between
current air quality and ambient air quality mﬁda:ds or signiﬁcmit impact levels, Each
new facility ihat locates in a region and emits pollutants will consume part of thig
carrying capacity. The Dralt Air Permit relics on a flawed and illegal analysis to
c_icmonsh'até compliance with Class | increment requirements for SO, Seminole’s fhilure
{ to comply with Class I increment requirements will adversely t}ﬂ":-:ct the ability of Sicrra

Club members to use and enjoy these Clﬁss [arens.

13.  The DEP, by failing to compel new power plants to comply with federal
and stato pollution control laws, unlawfully allows regional air quality to be degraded.

13, Florida Chapter members of the Sterra Club have a substantial interest in
protecting the regional air quality, The interests of the Sicrra Club members in the region
aﬁ‘cctcd by poltution from Seminole 3 are substantial enough to support standing for
those members individually, The Sicrra Club appears here as an association to represent

. the interesm of these members. |

14, The Sicrra Club’s purpose éncompasses protecting' (he substaniial interests

of its members in clcan and heé.lthy air, The Sierra Club is dedicated ta the protection

and prescrvation of the natural and human environmen, including protecting public'
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heulth, One of the Sierra Club®s national priorities is the Smart Encrgy Solutions
Conservation Tnitiative, which tackles the pressing problems of global wurming, air
pollution, and our national dependence on dirty, non-renewgbla energy sources such as
nuclear power, oil and coal, | |

1S, The organizationel purposes of the Sierra Club und the substantial intercsts

- of Sierra 'Club's' Florida Chapter members ure within the zonc of interest that the Clean
Alr Act and the Florida statutes and regulations implementing it, including the provisions
allowing hearings on air permits, are designed to protect,
BACKGROUND

16,  Scminole is proposing ta construct, own and operate a seven hundred and
fifly megawatt (750 MW) pulverized coal-fred supcreritical steam generating unit
located adjacent to the existing Units 1 and 2 at the Seminole Generating Stution, The
primury fucls will be eastern U.S, biluminous coals and petroleum coke with coals, and
the unit will have a maximum capacity of appmximafcly 2.8 million tons/yca.tr of fuel,

17.  OnMarch 9, 2006, Seminole submitted to the DEP its application to-
construct Seminole 3, | |

18, Witha letter dated August 24, 2006, the DEP transmitied lo Seminole its
Public Notice of Intent 1o Tssuc Air Permit (“Notice™). |

19.  The Naotice fails to inform the public of violations of PSD Class 1
increment rcquircmcﬁts. It states: |

than the applicable PSD Class | and Class 1T signifcant impact levels applicable

to all PSD Class T and IT arcas and including the nearest PSD Clays T urea which is

. the Okeefenokee National Wildlife Aves, Based on the required analyses, the

Department has reasonable assurance that the propesed project will not causc or

|
|
- i
Maximum predicted impucty due to proposed cmissions from the project are less
 contribute to a violation of any state or federal amblent air quality standard.
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Contrary to this statement, the analysis of the plant's impact on Class 1 arcas is flawed,
and the modeling data shows that plant will exceed the allowahble increment for sulfur
dioxide in the Okefenokee and Chassahowitzka National Wildlife Refuges.
20,  The Notice also misinforms the public with regard to emissions of SOa,
NOx, SAM and mercury. It states: b
No increase in fncility-\wdc SO;. NO,, SAM and mercury when compared to
historical (Bascline) air emissions. The applicant has aceepted l'acility-widc caps
for each above pollutant eliminating the requirement for a PSD review,
The cmissions caps to which the notice refers are not enforceable as a practical matter, so
the Notice fils to provide adequate and correct information regarding the hotcntial
impact of the Seminole 3 permitting decision, |
21, Onorabout September 5, 2006, counse! for tlic Siet.'ra Club spoke with a
DEP staff person by telephone and learned that DEP has sent to Seminole a Notice of
Tritent to Tssue Air Permit for Seminole Unit 3, The staff pcrsoﬁ stated that he did not
know whether Seminole had published the Notiee or in what publication the Notice
would appear, He stated that Scminole was required Lo provide pﬁoof of publica{ioﬁ to
the DEP, and that the DEP waould post the publication date on its website when it
received that inl‘ormation. |
22.  Oninformation und belief, Seminole published the Notice in tiae Palatka
Daily News on Scptémber 8, zdos. Neither counscl for the Sierra Club nor Sierru Club
membery working on other issucs related to the Seminolc Generating Station saw the
‘Notice in the Palatka Daity News, |
23, Overthe net four weeks, counsel for the Sierra Club checked the DEP

website frequently, but never saw any indication that Seminole had published the notice,
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On infarmation and belief, the website still does not include a proof of publication or any
Information regarding ‘tha publication of the Notice, Including the date on which it was
published.

24,  On arabout Octaber 6, 2006, counsel for the Sierra Club spake with DEP
stafT und was told that the Notice had been published in the Palatka Daily Ncws on
September 8, 2006, that the deadline for filing a petition for an administrative hearing
was on September 22, 2006, and that the deadline for comments was on October 9, 2006.

25.  'The Sicrra Club filed comments on the Draft Permit on October 9, 2006.

ENLARG EMENT OF TIME

26. | Tl.w Sierra Club sceks an cnlargement of time for filing a pctition for
heuring on the proposed Permit pursuant to 62 F.A.C. § 62-110.106(4), which states, in

{ relevant part: |

For good cause shawn, the Sccretary of the Department (or the Scerctary’s

designee) may grant an enlargement of time for the doing of any act required or

allowed to be done . , , cven if the period has sxpired, upon motion showing that
the failure to act was the result of excusable neglect.

L THE SIERRA CLUB'S DELAY IN FILING A PETTTTON FOR HEARING
IS EXCUSABLE AND SEMINOLE WILL NOT BE PREJUDICED BY
ALLOW!NG THE SIERRA CLUB TO FTLE THIS PETITION.

27.  The Sicrra Clul:; has been actively participating in the administrative
hearing on Scmihule’s Unit 3 Power Plant Siting App}icaﬁon (Case No. 06-0929EPP),
As a non-profit, public {ntcrest organization, the Sicrra Club bas limited resources to
dedicate to even the most important environmental lssues. Because the Florida Chapter

‘hag already committed a significant amount of resources to the hearing on the Siting

Apbﬁcﬁﬁon, it did not have the additional resources available to evaluute the Draft Air |

'Permil.
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28.  Naither Sierrn Club's caunsel in the Siting Application procceding nor
Sierra Club members uctive in challenging the Seminole cxpansion saw the Pubiic Notice
of Intent to Issue Air Permit that was appareatly published on September 8, 2006, in the
Palatk‘n Daily News,

29.  ln carly September, 2006, staff attorncys Qt the Sicrra Club’s San
Francisco headquurters became Invalved in the Seminole permitiing process, Because
the Florida Chapter was focusing its resources on the Siting Application, Sicrra Club staff
attorncys offered to help the Chapter to review the Alr Permit and submit comments if
apprupriaie. While Sicera Club staff attorneys have substuntial axpericnce related to

| permits issued under the PSD prcwisioﬁs of the Clean Air Act, thcy’havc no prior
cxpcricnpc working in Florida adminjstraﬁvc proceedings, or in any other state where the
; administrative scheme requircs a hearing petition on a PSD permit to be filed before the
deadline for submitting comments on the draft permit. |

30.  Sierra Club attorncys diligently sought and eventually retained cxpci-t
witnesses who could assist the attorneys in reviewing the Draft Permit and its supporting
technical .documents. Due to prior commitments, the Sicrra Club’s lead expert was not

* uvailuble to revicw the Draft Permit and supperting documents until October 5, 2008, At
that time, she begun her review and discovered serious deficiencics In the technical
analysis that supported the Dr;afc Permit,

31 On or about October 6, 2006, a Sierrs Club staff attorney baécd in San
Francisco had a telephone conversation with még staff, who stated that the Notice had

been published on September 8, 2006, that the deadline for filing a petition for hearing on
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S éminole 3 had passed, and that comments were due on October 9, 2006, The Sicrra
Club submitted timely comments on the DraRt Permit. Scg Exhibit A,

32,  Equitable tolling is a defense to the untimely [ling of a petition for
hearing on a decision that affects substantial inte:;esrs. F.S.A § 120.569(2)(c). In this
case, the cquities favor granﬁng the Sierra Club's motion for enlargement of time. Sierm
Clﬁb attorncys contacted DEP stufT ay soon as the Sicrra Club's expert had t.he
opportunity (o review the Draft Penﬁit and identify serious flaws, The Sierra Club
submitted timely comments on the Draft Permit and is submitting this petition within
fewer than 14 days after discoverinig the issues that warrant a hearing,

33.  Ttsecms unrcasonable to expect Florida éiﬁz«:ns and public interest, non-
profit orgmizmionﬁ with limitcd resources to be able to find and rctaln experts, review
{ the air permit and supporting technical documents, ascertain the disputed issucs of
malcrial fact, analyze potential legal claims, and draft und file a petition in 8 mere
[ourtecn days after publication of the Notice, pérticulurly in comparison with the mimy
months that the project applicant and DEP have to devclop‘and cvaluate the pei*mit
information.

34.  Granting the Sicrra Club’s request for an cxtension w:ll not result in
'prcjudxce to Seminole. Because the Sierra Clubisa pm'ty in the siting hearing for
Seminole 3, Scmmolc {4 nware of the Sieera Club’s opposition to the proposed projest
and will not suffer prejudice from a bricf delay in Aling a petition.

35.  The public interest will be harmed if this rcﬁucst for an extension is
denicd. The Dmfl Permit suffers from serfous hnws that render some of the limits it

Imposes inadequatc and some unenforceable, The issuance of this lawed permit with no
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opportunity for a hearing will mean that serious concerns regarding public health and the
cnvironment will be ignored.
II. © REGULATIONS INDICATE THAT A REQUEST FOR HEARING IS

TIMELY IF FILED WITHIN FOURTEEN DAYS AFTER NOTICE OF

THE FINAL DETERMINATION TO APPROVE THE PERMIT.

36,  Although the Notice states that a patition for an administrative hearing |
must be filed withiq fourtcen days of publication of the Notice, the regulations are
ambigﬁous and confusing regarding the timeframe for fling a petition. The ambiguity
arises in the langunge used to deseribe the action being contested. The langunge in 62
F.A.C. § 62-110,106(2) Indicates that a person with substantial intcrcsﬁ canfilca petition
on ¢ither an “actual or proposcd ﬁcﬁon of the Department.” The rule creates a disﬁnﬁﬂun
between “intended agency action™ (which scems to be synonymous with “proposad
action™) and “actual agency action,” but states that “notice of agency action” includes,
notice of both. d, The rule creates the impression that 4 person with substantial interests
can choose whether Lo petition for a hearing on éither the actual action or the intended
action.

37.  This imﬁn:ssinn Is corroborated by the language and scheme in 62 F.ALC.

- § 62-210.350, dealing with publie notice and comment on agcnéy action. That regulation

107 HIN A

scems to use the phrases “final agency action” and “final determination” synonymously.
Compare 62 F.A.C. § 62-210.350(a) with 62 F.A.C. § 62-210.350(D). Tt requires the
Department to consider public commcnis submitted on the proposed agency action in
making its “final determination.” 62 F.A.C. § 62-210.350(D. Presumably, that “final
determination™ is the “actual agency ction” referred to in 62 F.A.C. § 62-110,106(2).

Untila pcrsoh with substun(ial intercsts knows what the “final determination” will be,

10
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and whether the Department will modify the proposed action in response to comments, it
would seem premature to petition for a hearing.
L. THE PUBLIC NOTICE IS DEFICIENT.

38,  Florida's Clean Air regulations require DEP to provide public notice of
“the degree of PSD [ncrement consumption expected” as a result of the proposed
Seminole 3. 62 F.A.C. § 62-210.350(2)(n)(3). DEP violated this requirement because it
failed to provide pu!.;alin naticé of the actual impact of the Semindle 3°s sulfur dioxide
pollution on the Local Air Quality Standard in the ncarby Okefenokes and
Chossahowtzka NWA Class T Areas,

39.  The analysis of the impact of the. Seminole plant’s cmissions on the Air-
Quality Standards suffers serious flaws. In demonstrating the impacts of Scminole Units
1 and 2 on the Local Air Quality Standard for sulfur dioxide at nearby Okefenakee and
Chassahowitzka National Wildlife Refuges, Seminele arbitrarily excluded all sources
except the power plant itself = despite the acknowledged absence of any technical or legal
basis to so limil the analysis. Seminole Elcctric Cooperative Request for Modification for

 Seminole Unils 1 2nd 2, Appendix C, Air Quality Modsling Analysis. Even without
those addiﬁonal sources of air pollution, the analysis indicated that the increment would
almost be exceeded for the Units 1 and 2 modification. See Table 3-6 (the Class I
increment for sulfur dioxide for the 24-hour cancentration is 5,00 pg/md and the Scminole
plant will contribute 4.99 pg/m®). This would leave only 0,01 pg/m? for all future
development in the area, including the new Unit 3, The Class 1 increment analysis for

 Seminole 3 refied upon these crroncous caleulations related to Seminole 1 and 2.

11
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40,  The Class | increment analysis for Seminole 3 ulso relied on un arbitrury
and unenforceable emissions rats from Seminole 1 and 2. The modcling was based on an
annual cap for sullur dioxide that assumed an emissions rate of 0.38 Ib/MMBIu for both
Seminole 1 and 2, This annual cap, hawever, is not an enforceable emissions limit, und
is dramatically lower than the rate allowed by the draft permit for Seminole 1 and 2 (0.67
1b/MMBtu). Thus, Seminole failed to demonstrate compliance with Clusy I increment
requirements, becauss it based its modeling on a completely u.ncnforccablc cmlission
limit, left to be implemented ut the discretion of thé permittee,

41.  Because the DEP fuiled 1o provide adequate notice to the public regarding
increment consumption, the Notice viqlntcs Florida regulations requiring disclosure of
the “degrec of PSD increment consumption expected.” 62 F.A.C. § 62-210.350(2)(s)(3).

The Notice is lcgally flawed and must be reissucd. g the Matter oft Hodson Power 14—
Bucna Vism, 4 B.AD,, 258, 27172 (E.A.B. 1992).
| DISPUTED ISSUES OF MATERIAL FACT

42,  Whether DEP conducted an adequate analysis to determine the Best
Availnﬁlc Coﬁtml Technology (“BACT™) far CO, VOCs, fluoride, particulate maﬁr. and:
mercury, |

43, thth’er a BACT nnaiysis Is required for mereury and sulfuric acid mist.

44,  Whether the cmissions limits in the Draft Permit reflect BACT for CO,
VOCs, fluoride, particulate matter, sul.furic acid mist, mereury, and opacity. |

45.  Whether the anulysis supporting the Draft Permit included appropriate

modeling of SO, emisstons with regard to their impact on Class | arcas.



46.  Whether the analysis supporting the Draft Permit included an adequate
asscssment of how emissions from Seminole 3 may impalr soils and vegetation.

47.  Whether DEP must include cansideration of lategrated Qasification
Combined Cyele (“1GCC™ teclmclogy. as BACT.

48, Wﬁcthcr the Draft Permit limits for VOCs, fluorides, PM, SAM, NH3, and
mereury are enforceable, a

49,  Whether the permit limits for Semfnolc Units | anci 2 are enforceable such
that they support i:mlssléns credits for Seminole Unit 3, |

50.  Whether the startup and shutdown exemp&on in the Draft Permit were
appropriately maodeled.

51, Whether the sturtup and shutdown cxcmptién in the Drafl P@t reflect
ﬁAC’l‘.

52. Whether Scminole conducted adequate pre-construction monitoring.

53.  Whethor DEP considered reasonable alternatives ta Seminole 3.

54,  Whetherthe .Dra{l’t Permit limils will adequately protect public heulth,

55,©  Whether the construction of Scminole 3 will have a disproportionate
impact on minority or ecanomically disadvaﬁt#g:d communitics.

ULTIMATE PACTS WARRANTING REVERSAL |

56, . The Draft Permit would allow Seminole 3 10 cmit air pollution that wauld

be harmful to public health and the enviranment and that cxceeds levels allowed under
-~ the Clean Air Act and Florida law,
STATUTES AND RULES VIOLATED BY THE PERMIT

The PDraft Permit violates the following statutes and rules:

13

oin/vdin‘A AINN 12 NCAIYHIY : R ETLIT) An:NLl funuARAATI_AY 1N




57. - The Clean Air Act’s Prevention of Significant Deterioration (“PSD™)
provisions, which govern construction of new major sources of air pollution in regions
that attain the national ambient air quality standards ('NAAQS™). 42 U.8.C. § 7475.

$8.  The PSD rules codified at 40 CFR Part 52 and incorporated as a Floridu
State Implementation Plan (“STP™) upproved program into 62 F.A.C. § 62-212.400, Ses
62 F.A.C. § 62-204.800. These rules require that applicants reduce their cmissions by
employing the “best avallable cdntrul technology” (“BACT™) for pollutants that would be
emitted in levels that exceed the PSD o gﬁiﬁcance thresholds, see 62F.AC. § 62-
210.200(264), or that would cause or contribute to air pollution in violation of any
applicable maximum allowable increase over the baseline conccn&aﬁon in any area, gee
62F.A.C. §§ 62-212.400, 62-204.200, 62-204,220, 62-204,260,

( _ 59.  The regulution defining BACT as:

An emission limitation, ‘including a visible emissions standard, based on the

maximum degree of reduction of each pollutunt emitted which the Department, on

1 caso by case basis, taking into account:

1, Energy, environmental and cconomic impacts, and other costs;

2. All scientific, engincering, and technical materinl and other information
available to the Department; and :

3. The emission limiting standards or BACT determinations of Florida und any
other state;

determines iy achievable through application of production processes and
available methods, systems and tcehniques (including fuel cleaning or treatment
or innovative fuel combustion techniques) for control of ench such pollutant,

60.  F.AC. §62-210.200(39). Seenlsg 42 U.S.C. § 7479(3); 40 CF.R. §
52.21(b)(12). Specifically, the Drafl Air Permit violates Florida’s Prevention of
Significant Deterioration (“PSD™) provisions, 62 F.A.C, § 62-212,400, by failing to
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require Scminole to use the Best Available Control Technology (“BACT™ for CO,

VOCs, PM, SAM, Hg, and visible cmisslons. The technical analyses regurding the

BACT decisions for these pollutants suffer from serious flaws, In some cases, DEP
 failed to requirc a BACT armlysis even though pollution levels allowed by the permit

cxgccd the PSD significance thresholds. In other cases, the technology selected ns BACT
_ i not in fact BACT-level technology.

61.  Thercgulations rcqmrmg an assessment ot' (he “Impairment 1o * * * sods
and vcgcmnon that would occur as a result of the source" belore issuing a PSD permit.
40 C.F.R. § 52.21(0); 62 F.A.C. § 62-212,720(8)(2).

62. The Cleén Air Act requirement that an emission limitatdon apply to
cmissions of air poll utants “on a continuous basis.” 42 U.S.C, § 7602(k),

. 63 The Clean Alr Act roquirement that requires consideration of alteraatives

lo 2 major new source of air pollution. 42 U.8,C. § 7475(a).

RELIEF SOUGHT
Petitioners respectfully request thist the Motion for Enlargement of Time be

granted and that this Petition be forwarded to the Division of Administrative Hearings 1o
conduct a farmal administrative hearing, and that DEP issuc a final order denying Permit
No. 1070025-005-AC (PSD-FL-375).
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-~ Respectfully submitted this 16th day of October, 2006.

7N

Joanne Spalding

85 Second Street, 2™ Floor
San Francisco, CA 94115
(415)977-5728

(415) 9775793

jgn]ma.malding@simaélub.org

for

stin Heary
85 Second Street, 2" Floar
San Francisco, CA 94115
(415)977-5716

(415) 9775793

( | kristin.henry@sierraclub.org

ATTORNE CLUB

Monica Reimer
Floridg Bar No. 0090069

. Earthjustice
111 South Martin Luther King Jr. Boulcvard
T'allahassee, Florida 32301
(850) 681-0031
(850) 681-0020 (facsimile)

" LOCAL COUNSEL
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CERTIFICATE OF SERVICE
T, Moniea K. Reimer, certify and declare as follows:

My busincss address is 111 South Martin Luther King Ir, Boulevard, Tallahassee,
Florida 32301 which is located in the county whers the malling described below took

place.

On Oclober 16, 2006, 1 served a copy of the Sierrn Club’s Motion for
Enlargement of Time and Petition for Administrative Hearing on the reciplents listed

below via regular U.S, mail and facsintile,

Department’s Agency Clerk
Office of General Coungel
Department of Environmental Protection
3900 Commonwealth Boulevard
Mail Station #35
( Tallahassee, IFL 32399-3000
o (850) 245-2241 (Tclephone)
(850) 245-2303 (Facsimilc)

On October 16, 2006, 1 served a copy of the Sierra Club’s Metion for
Enlargement of Time and Petition for Administrative Hearing on the recipients listed

below via regular U.S. mall,

Authorized Representative: Trina Vielhauer

James R. Frauen Florida Dept. of Environmenial Protection
Praject Director, SGS -3 Bureau of Alr Regulation

Seminole Eleciric Covperative, Tric. 2600 Blair Stone Road

16313 North Dale Mabry MS #5505

Tampa, Florida, 33618 Tallahassce, FL, 32399-2400

1 cortify and declare under penalty of perjury under the laws of the State of

Florida that the forcgolng is true and correct,

Executed on Qctober 16, 2006.
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